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To:  North Carolina State Board of Elections
Sam Hayes, Executive Director
Francis X. De Luca, Chair
Stacy “Four” Eggers 1V, Secretary
Jeff Carmon, Member
Siobhan O’Duffy Millen, Member
Angela Hawkins, Member

Copy: Tim Hoegemeyer, General Counsel
Adam Steele, Deputy General Counsel
Brian LiVecci, Chief of Staff

Re:  North Carolina State Law Conflicts with USPS Final Rule

Dear Mr. Executive Director, Mr. Chair, and Members of the North Carolina State Board of
Elections,

We write in response to widespread reporting on the possible impact of the U.S. Postal Service’s
(“USPS”) final rule titled Ballot Mail for Federal Elections, 91 Fed. Reg. 54966 (Aug. 26, 2026)
(the “USPS Final Rule”).!

We understand the timing of and ongoing litigation concerning the USPS Final Rule has created
uncertainties for the State and County Boards of Elections in preparing for the September 4
deadline to start processing absentee ballots. Below we bring to your attention several provisions
of the North Carolina General Statutes that directly conflict with the directives in the USPS Final
Rule and preclude the State Board of Election’s compliance with it absent a court order. These
include state laws requiring the list of individuals requesting absentee ballots to remain
confidential and protections guaranteeing the delivery of absentee ballots without interference.?

Longstanding principles of federal preemption provide that agency regulations do not preempt
state law unless there is a clear Congressional delegation for the authority asserted in promulgated

I Available at https://www.federalregister.gov/documents/2026/08/26/2026-17238/ballot-mail-for-federal-elections.
2 These provisions are non-exhaustive of all aspects of state law that may conflict with the USPS Final Rule.

Southern Coalition for Social Justice came together in 2007 to give Black, Brown, and low-
income people better resources in the fight for justice across the South. We are lawyers,
social scientists, organizers, and media professionals working to dismantle racism and
oppression in the criminal legal system, in our environment, and at the ballot box.
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rules. See Fidelity Fed. Sav. & Loan Ass. v. de law Cuesta, 458 U.S. 141 (1982).> As already
observed by at least one federal court, “the court is unaware of, and no party has proffered, any
delegation Congress has made that would permit the USPS to regulate election mail.”
Memorandum and Order Granting in Part Plaintiffs’ Motions for a Temporary Restraining Order,
League of Women Voters of Massachusetts v. Trump, No. 1:26-cv-11549 (lead), No. 1:26-cv-
13917-IT (consolidated), at ECF No. 218 (D. Mass. Aug. 27, 2026).*

Accordingly, without an express order from a federal court holding that Congress has made a
specific delegation to the USPS to regulate election mail, the State and County Boards would be
unlawfully violating at least the below state laws in complying with the USPS Final Rule.

1. The USPS Final Rule’s mandate to disclose identifying information of voters who have
requested absentee ballots directly conflicts with North Carolina law that prohibits the
disclosure of this information before election day.

Section 24.4.2 of the USPS Final Rule requires election officials to input the following information
on the “Postal Service Federal Ballot Mail Portal”:
“1. Name of individual receiving a mail-in or absentee ballot;
2. Address of individual receiving a mail-in or absentee ballot;
3. Unique IMD applied on the Outbound Federal Ballot Mail envelope pursuant to 24.3.1;
4. Unique IMb applied on the Return Federal Ballot Mail envelope pursuant to 24.3.2; and
5. Originating election office state.”

The provision of this information to USPS would violate state law restrictions on the disclosure of
this information. Specifically:

» N.C. Gen. Stat. § 163-228(c) provides that the official register of absentee ballot requests
“shall be confidential and not a public record until the opening of the voting place in
accordance with G.S. 163-166.25, at which time the official register shall constitute a
public record.”

» N.C. Gen. Stat. § 163-237(d6) entitled “Disclosure of Register of Absentee Ballot
Requests” provides that “any person who steals, releases, or possesses the official register
of absentee requests for mail-in absentee ballots as provided in G.S. 163-228 prior to the
opening of the voting place in accordance with G.S. 163-166.25, for a purpose other than
the conduct of business at the county board of elections, shall be guilty of a Class G felony.”
(emphasis added).

These protections were enacted specifically to protect voters requesting mail-in absentee ballots
from unlawful interference in casting their ballot. The USPS Final Rule would reintroduce the risk
of interference in the lawful delivery of absentee ballots to North Carolina elections, ironically in

3 See also United States v. South Carolina, 720 F.3d 518, 529 (4th Cir. 2013) (noting conflict preemption only
applies where “the challenged state law stands as an obstacle to the accomplishment and execution of the full
purposes and objectives of Congress.””) (emphasis added, internal citation omitted).

4 Available at https://assets.aclu.org/live/uploads/2026/08/TRO.pdf.
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the name of election integrity. Absent a binding court order mandating otherwise, it is crucial this
state law protection be enforced to protect North Carolina voters.

2. The risk that out-bound absentee ballots may not be delivered to voters under the USPS
Final Rule would violate the guarantees of ballot transmission under North Carolina law.

Section 24.5 of the USPS Final Rule concerning “Outbound Federal Ballot Mail Verification”
provides that the USPS may not accept ballots that fail its verification process. A recent statement
by a USPS whistleblower raised serious concerns about the lack of testing and reliability of this
system, noting the possibility that “if even one bar code on one single ballot in a bulk-mailing of
10,000 ballots fails to properly scan during the verification process, the entire batch is rejected and
sent back to the state - effectively stopping the ballots from being mailed to voters.” The
Whistleblower anticipates that the portal used in the verification process “will almost certainly
have significant operating problems when released to the public, due to the rushed IT development;
this will contribute to failures in the verification process.”

The failure of ballot delivery due to federal interference by USPS would directly conflict with state
laws requiring the mailing of ballots to voters who request them under N.C. Gen. State. § 163-
230.1(al)(“Mailing of Application and Ballots”). This is true even if the failure to deliver ballots
is due to mistake or negligence: that cannot justify the deprivation of the right to vote. Cf. Griffin
v. N.C. State Bd. of Elections, 387 N.C. 542, 543 (N.C. 2025) (“Under this Court's longstanding
precedent, mistakes made by negligent election officials in registering citizens who are otherwise
eligible to vote “will not deprive the [citizens] of [their] right to vote or render [their] vote[s] void
after [they have] been cast.”), abrogated in part on other grounds by 781 F. Supp. 3d 411, 452
(E.D.N.C. 2025).

It would directly contravene these state law protections for the State Board of Elections to enroll
in any program that is not mandated under law and that would create a risk that voters will not
receive their mailed ballots as required.

3. The State Board of Elections has an obligation to protect voters’ right to vote in Free
Elections without interference.

The North Carolina Supreme Court recently confirmed that the North Carolina Free Elections
Clause in Article I, Section 10 (“All elections shall be free”) guarantees that “voters are free to
vote according to their consciences without interference or intimidation.” Harper v. Hall, 384 N.C.
292, 363-64, 886 S.E.2d 393, 439 (2023). State law also prohibits actions that would “interfere in
any manner with the performance of any duty imposed by law upon any election officer or member
of any board of elections.” N.C. Gen. Stat. § 163-274(a)(4).

> Anonymous Whistleblower Disclosure at § 2 (Aug. 30, 2026), available at
https://www.blumenthal.senate.gov/imo/media/doc/2026-08-31_final letter-disclosure.pdf.
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As a body obligated to “compel observance of the requirements of the election laws by county
boards of elections and other election officers,” N.C. Gen. Stat. § 163-22, the State Board has a
duty to ensure that these provisions of state law are followed. Enrollment in a substantially flawed
program would directly contravene this express obligation under State Law.

* * * * *

In addition to the above state law provisions, we note that it would violate principles of equal
protection for the State Board to enroll in the USPS Final Rule at any time after absentee ballots
have been transmitted to any North Carolina voters, i.e., after September 4 for the November 3
General Election. N.C. Gen. Stat. § 163-230.1(c) (providing for the “prompt” mailing of absentee
ballots to qualified voters no earlier than 60 days before the election).

As recently held by the federal District Court of the Eastern District of North Carolina, the
Fourteenth Amendment Equal Protections Clause prohibits “governmental decisionmakers from
treating  differently  persons who are in  all relevant respects  alike.”
Griffinv. N.C. State Bd. of Elections, 781 F. Supp. 3d 411,429 (E.D.N.C. 2025) (internal quotations
and citations omitted). If absentee ballots have been transmitted to voters on September 4 without
enrollment in the USPS Final Rule, a later compliance with the USPS Final Rule subjecting
subsequent voters to the risk of interference in ballot delivery would treat those individuals
differently despite their equal position of voting by mail. This is true regardless of other ways in
which voters could cast a ballot, since “Once the franchise is granted to the electorate, lines may
not be drawn which are inconsistent with the Equal Protection Clause of the Fourteenth
Amendment.” /d. (internal quotations and citations omitted).

Accordingly, any latent enrollment in the USPS Final Rule risks depriving voters of equal
protection under the law and should be avoided.

We thank you for your consideration of this matter, and for your service to North Carolina this
election season.

Respectfully Submitted,

Hilary Harris Klein
Senior Counsel for Voting Rights

Christopher Shenton
Senior Counsel for Voting Rights

Jeffrey Loperfido
Chief Counsel for Voting Rights
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