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N.C. Rules Review Commission
1711 New Hope Church Rd.
Raleigh, NC 27609

Re: Objection and Request for Legislative Review of 08 NCAC 17 .0101 and 17 .0109
(Photo ID Rules)

Members of the Commission:

Southern Coalition for Social Justice writes pursuant to N.C.G.S. § 150B-21.3 to object to the State
Board of Elections’ adopted rules related to Photo ID (08 NCAC 17 .0101 and 17 .0109). The
amendments in the Rules would remove the requirement that a county board unanimously find
an ID exception affidavit is false before rejecting any ballot (the “unanimity requirement”) and
replace it with a simple majority vote. See 08 NCAC 17 .0101(e)(2) (“the county board shall
count the provisional ballot unless the county board finds by majority vote that the affidavit is
false”); 08 NCAC 17 .0109(c)(2) (“the county board may reject that person’s ballot only if the
county board finds by majority vote that the affidavit is false™).

SCSIJ previously submitted public comment to the State Board on May 26, 2026, to address the
original proposed Photo ID Rule amendments and highlight concerns that the rule changes—
specifically the unanimity requirement—would inject unnecessary risk of wrongful ballot rejection
and unequal treatment of voters across counties.! As discussed below, the adopted Rules suffer
from the same flaws and thus deviate from the agency requirement that Rules comply with state
and federal law, serve the public interest, and minimally burden the person who must comply with
them.

We therefore request that the Photo ID Rules be reviewed in the upcoming legislative session
as set out in N.C.G.S. § 150B-21.3. We further request that the rules be subject to a delayed
effective date as set out in that same provision.

% % % %

1. Eliminating the unanimity requirement will risk denying equal protection under
the law to eligible voters, contrary to the public interest.

North Carolina law provides that if a registered voter “suffers from a reasonable impediment
that prevents [them] from presenting photograph identification,” the voter can vote a provisional
ballot and complete an affidavit (the “ID Exception Form”) explaining their impediment.

' Available at https://southerncoalition.org/wp-content/uploads/2026/05/SCSJ-Public-Comment-re-
Photo-ID-Proposed-Rule-Change With-Exhibits.pdf
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N.C.G.S. § 163-166.16(d)(2).? The ID Exception Form must be completed under penalty of
perjury and must affirm that voter: “(i) is the same individual who personally appears at the
voting place; (ii) will cast the provisional ballot while voting in person; and (iii) suffers from a
reasonable impediment that prevents the registered voter from presenting photograph
identification.” N.C.G.S. § 163-166.16(d)(2). After the voter has completed the ID Exception
Form and assuming the voter is otherwise eligible to vote, “the county board of elections shall
find that the provisional ballot is valid unless the county board has grounds to believe the
affidavit is false.” N.C.G.S. § 163-166.16(f). In other words, the sole question for a county
board is whether the reasons provided in the ID Exception Form for failing to show qualifying
ID when voting are true or false, not whether they are reasonable or legitimate.

This aspect of North Carolina’s voter ID law—and specifically the requirement for a unanimous

finding of falsity— was a lynchpin to the legislature’s legal defense of this law as constitutional
and the basis for the contention that the law would not deprive any voter of equal protection
under the law when challenged in state court. In opening statements, the General Assembly’s
own attorney argued:

“[T]he legislature did not allow local officials to second-guess the validity of
these reasonable impediment forms. The only basis that they can be rejected
under SB 824 is if a unanimous bipartisan five-member commission says that
they are false. As long as the person filling out the reasonable impediment
provision doesn’t lie, the ballot counts.”?

In subsequent verified briefs defending the law, legislators emphasized that the ID Exception
Form was meant to be expansive and not a set of limited, legitimate impediments:

“Numerous grounds are recognized as reasonable impediments, and voters may
identify any ‘other’ they might have. The State Board properly has interpreted
‘other’ expansively and has identified nothing that would not count. . . . The only
basis for rejecting a reasonable impediment affidavit is falsity, N.C.G.S. § 163-
166.16(f), and county boards of elections—which are statutorily mandated to be
bipartisan, see id. at § 163-30(a)—must unanimously find an impediment false in
order not to count the ballot, see 08 NCAC 17.0101(b).”*

The unanimity requirement is uniquely necessary here because of the nature of the review of
ID Exception Forms, which require county boards to determine the truth or falsity of statements
provided by voters. Unlike other areas of ballot acceptance or rejection, in which state board

2 The voter may alternatively opt to return with an acceptable ID no later than 12:00 P.M. on the fifth
business day after the election. See N.C.G.S. § 163-166.16(c) (as amended in S.L. 2026-60).

3 Opening Statement by David Thompson, Cooper & Kirk LLC, counsel for the Legislature, at 53:5-12
(Apr. 12, 2021), excerpted (with emphasis added) at Ex. 1 of May 26, 2026 SCSJ Letter available at
https://southerncoalition.org/wp-content/uploads/2026/05/SCSJ-Public-Comment-re-Photo-ID-
Proposed-Rule-Change With-Exhibits.pdf.

* Brief of the Legislature, at 12, No. COA22-16 (Feb. 7, 2022), excerpted (with emphasis added) at Ex.
2 of May 26, 2026 SCSJ Letter available at https://southerncoalition.org/wp-
content/uploads/2026/05/SCSJ-Public-Comment-re-Photo-ID-Proposed-Rule-Change With-

Exhibits.pdf.

Southern Coalition for Social Justice


https://southerncoalition.org/wp-content/uploads/2026/05/SCSJ-Public-Comment-re-Photo-ID-Proposed-Rule-Change_With-Exhibits.pdf
https://southerncoalition.org/wp-content/uploads/2026/05/SCSJ-Public-Comment-re-Photo-ID-Proposed-Rule-Change_With-Exhibits.pdf
https://southerncoalition.org/wp-content/uploads/2026/05/SCSJ-Public-Comment-re-Photo-ID-Proposed-Rule-Change_With-Exhibits.pdf
https://southerncoalition.org/wp-content/uploads/2026/05/SCSJ-Public-Comment-re-Photo-ID-Proposed-Rule-Change_With-Exhibits.pdf
https://southerncoalition.org/wp-content/uploads/2026/05/SCSJ-Public-Comment-re-Photo-ID-Proposed-Rule-Change_With-Exhibits.pdf

SCSJ

guidance is in almost all cases determinative of any situation that might arise (e.g., provisional
ballots for previously registered voters), the reasons provided on ID Exception Forms can be
unique, leaving an unusual amount of discretion to county board of elections officials to decide
an issue of fact in accepting or rejecting ballots. The requirement of a unanimous finding of
falsity based on specific, factual information helps to ensure consistent application across all
100 counties and thus guarantee equal treatment of voters.

As legislators themselves argued, which reflected their understanding of the legislation they
designed and passed, the unanimity requirement is crucial to ensuring equal protection for
voters, and its elimination in the Rules does not serve the public interest as required by law. See
N.C.G.S. § 150B-19.1(a)(1).

2. All available and relevant information confirms that the unanimity requirement
protects eligible voters and that its elimination will unduly burden those voters.

North Carolina law requires that agencies “seek to reduce the burden upon those persons or
entities who must comply with the rule” and that “rules shall be based on sound, reasonably
available scientific, technical, economic, and other relevant information.” N.C.G.S. §§ 150B-

19.1(a)(2), (5).

Here, significant evidence shows that the falsity-only standard has proven difficult to uphold in
practice, and that the unanimity requirement has been crucial to saving eligible ballots. Its
elimination will thus unnecessarily and unduly burden the eligible voters who have to comply
with the voter ID laws and associated rules.

Since North Carolina’s voter ID law came into force in 2023, there have been frequent
documented instances of county boards applying erroneous and unlawful standards in reviewing
reasonable impediment affidavits. Specifically, county boards have exceeded their statutory
authority by going beyond a lawful inquiry into the falsity of ID Exception Forms, and have
instead judged the reasonableness of the exception offered or otherwise engaged in speculation
as to their validity. In several instances, the unanimity requirement protected voters from
unlawful disenfranchisement.

For example, after the 2023 October and November municipal elections, the Guilford County
Board of Elections voted 3-2 to hold hearings on the alleged falsity of multiple ID Exception
Forms. Rather than deciding to hold these hearings based on specific and concrete information,
Board members relied on speculation and personal opinion about the reasonableness of the
voters’ explanations. In that case, two voters marked “lack of transportation” as their reason for
not presenting a photo ID. In response, a Board member asserted that their forms were likely
false because the voters were able to travel to the voting place.’ For voters who indicated their

> See Exhibit 1 to January 16, 2024 SCSJ Public Comment Letter, available at
https://southerncoalition.org/wp-content/uploads/2024/01/2024.01.16_Voter-Photo-ID-Permanent-
Rules-Comment-Ltr.pdf (Exhibit at PDF pages 11-12 letters from the Guilford County Board of
Elections to voters stating their reasonable impediment affidavits were being questioned because “you
were able to obtain transportation and were well enough to vote, but did not utilize the same resources
to obtain and present Photo ID”).
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photo IDs were “lost or stolen,” a board member argued to reject these ID Exception Forms,
suggesting they could have obtained a photo ID. Advocates contacted the Election Director and
the Board, raising the illegality and impropriety of these hearings; however, the Board
proceeded while the Director expressed concerns about the temporary rules lacking clarity on
this issue.

The unanimity requirement protected these ballots from unlawful rejection. Because the Board
members did not unanimously agree on the ID Exception Forms’ falsity, these voters’ ballots
were ultimately counted.

If the unanimity requirement is eliminated, these issues have the potential to impact a huge
volume of ballots — there were approximately 4,400 ballots submitted with reasonable
impediment ID Exception Forms in the 2024 General Election. In a state with a history of close
elections, the perception that thousands of ballots could be rejected along partisan lines through
a majority vote could not only invite mischief but also provide fertile ground for allegations of
unlawful partisan influence in elections and overall undermine confidence in them. By contrast,
there are no reported incidences that we are aware of in which ID Exception Forms have been
improperly accepted or accepted and later found to be false. In other words, there is no evidence
substantiating that replacing the unanimity requirement with a majority-vote requirement is
necessary to successfully enforce North Carolina’s voter ID law or to prevent voter fraud. The
relevant information available thus does not support the elimination of the unanimity
requirement, as required for the Rules under state law. See N.C.G.S. § 150B-19.1(a)(5).

3. Eliminating the unanimity requirement risks ambiguous standard of application
with due process violations.

North Carolina law requires rules to be written in a “clear and unambiguous manner” and
“reasonably necessary to implement or interpret federal or State law.” N.C.G.S. § 150B-
19.1(a)(3). The unanimity requirement’s conversion to majority vote risks due process
violations if voters are exposed to potential criminal liability for perjury in asserting a
reasonable impediment where the standard for reviewing those forms is vague and applied
inconsistently. See Carolina Youth Action Project v. Wilson, 60 F.4th 770, 781 (4th Cir. 2023)
(noting that, when it comes to vagueness, “laws imposing ‘criminal penalties’ or ‘threaten[ing]
to inhibit the exercise of constitutionally protected rights’ are subject to a ‘stricter standard’”);
see also Cunney v. Bd. of Trs. of Grand View, 660 F.3d 612, 621 (2d Cir. 2011) (“Statutes must
‘provide explicit standards for those who apply’ them to avoid ‘resolution on an ad hoc and
subjective basis, with the attendant dangers of arbitrary and discriminatory application.’”). As
noted above, inconsistent application is already a concern in some counties, and removing the
unanimity requirement will only increase these issues with no perceived benefit.

For these reasons, the rules should retain the unanimity requirement and add text included in
current guidance that makes the falsity-only standard clear. See Numbered Memo 2023-03 at
14 (*...it is not the county board’s role to second-guess the reasonableness of a voter’s asserted
impediment to showing photo ID.”). The rules should also direct that, in the absence of
affirmative proof of falsity, there is a presumption in the voter’s favor. This presumption accords
with the law and legislators’ representations about the voter ID law in court (excerpted above).
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It would further discourage bad-faith questioning of voters’ statements. And it would align with
other aspects of the elections code when the right of a voter to cast a ballot is questioned, such
as voter challenges. See, e.g., Voter Challenge Procedures Guide, at 11, N.C. State Bd. of
Elections (“No challenge shall be sustained unless the challenge is substantiated by affirmative
proof. In the absence of such proof, the presumption shall be that the voter is properly registered
or affiliated.”)%; N.C.G.S. §§ 163-89(c), 163-90.1; contra N.C.G.S. § 163-127.5 (candidate
challenge where the burden is on the candidate).

4. Suggested Changes to the Rules

For 08 NCAC 17 .0101(e)(2), the revisions necessary to align the Rules with the above
recommendations and ensure general compliance with N.C.G.S. § 150B-19.1 include the
following:

To vote by provisional ballot with an affidavit claiming an exception to the
identification requirement, pursuant to G.S. 163-166.16(d). If the voter has
completed the affidavit as required in G.S. 163-166.16(d) and is otherwise
eligible to vote, the county board shall count the provisional ballot unless the
county board unanimously finds by-majerity-vete that the affidavit is false. The
county board shall only consider whether the reason stated in the affidavit is true
or false, and shall not second-guess the reasonableness of a voter’s asserted
impediment to showing photo ID. The presumption shall be that the reason stated
in the affidavit is true. The county board shall substantiate any finding of falsity
with grounds recorded in a written decision, and those grounds shall be based
only on facts and not speculation, personal opinion, or any independent research
into the truthfulness of the exception claim. Before disapproving a voter’s
provisional ballot because of a finding of falsity, the county board shall provide
the voter advance notice and an opportunity to address the county board on any
grounds that the county board is considering regarding the falsity of the affidavit
at the meeting at which the voter’s provisional ballot will be reviewed and
considered by the county board. The notice shall identify the specific reasons the
county board is considering the affidavit to be potentially false and inform the
voter how the voter may address the reasons for potential falsity, which shall
include the options to provide a written explanation or documentation or to
address the board at a meeting in person. The county board shall send the notice
via next-day delivery U.S. Mail within one business day of a county board’s
preliminary finding of falsity. previded-that The opportunity to be heard must be
is at least ﬁve days from the date of ma111ng %%e&e&&hal—l—b&maﬁed—fer—ﬁ%et—

maﬁmg—Notlce shall also be prov1ded w1th1n one busmess day of a county
board’s preliminary finding of falsity by email to any email address or by phone
to any phone number that the county board possesses for the voter. The notice
and opportunity to address the county board provided for in this Subparagraph
shall be offered only to those provisional voters for whom a number of county

6 https://s3.amazonaws.com/dl.ncsbe.gov/Legal/Voter%20Challenge%20Guide.pdf (Last

December 18, 2023).
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board members equal to one less than all of the members of the county board,

majority-of county-board-members;-or more, have identified a specific reason,

based only on facts and not speculation, to find that the affidavit claiming an
exception to the identification requirement is false.

For 08 NCAC 17 .0109(c)(2), the revisions necessary to align the Rules with the above
recommendations and ensure general compliance with N.C.G.S. § 150B-19.1 include the
following:

If the voter has completed an affidavit claiming an exception to the identification
requirement pursuant to G.S. 163-166.16(d) and is otherwise eligible to vote, the
county board may reject that person’s ballot only if the county board
unanimously finds by-majerity—vete-that the affidavit is false. The county board
shall only consider whether the reason stated in the affidavit is true or false, and
shall not second-guess the reasonableness of a voter’s asserted impediment to
showing photo ID. The presumption shall be that the reason stated in the affidavit
is true. The county board shall substantiate any finding of falsity with grounds
recorded in a written decision, and those grounds shall be based only on facts
and not speculation, personal opinion, or any independent research into the
truthfulness of the exception claim. Before rejecting a voter’s ballot because of
a finding of falsity, the county board shall provide the voter advance notice and
an opportunity to address the county board at its meeting to count absentee
ballots required under G.S. 163-234(12) on any grounds that the county board is
considering regarding the falsity of the affidavit. The notice shall identify the
specific reasons the county board is considering the affidavit to be potentially
false and inform the voter how the voter may address the reasons for potential
falsity, which shall include the options to provide a written explanation or
documentation or to address the board at a meeting in person. The county board
shall send the notice via next-day delivery U.S. Mail within one business day of
a county board’s preliminary finding of falsity. previded-that-The opportunity to
be heard must be is-at least five days from the date of mailing, unless the absentee
ballot is received less than five days before the meeting to count absentee ballots

requlred under G.S. 163 234( 12) in Wthh case 1t should occur at that meetmg

kss—tha—n—ﬁ%&e—days—ﬁeﬁ%e—d«%e—e#maﬁmg—Notlce shall also be prov1ded w1th1n

one business day of a county board’s preliminary finding of falsity by email to
any email address or by phone to any phone number that the county board
possesses for the voter. The notice and opportunity to address the county board
provided for in this Subparagraph shall be offered only to those voters for whom
a_number of county board members equal to one less than all of the members of
the county board, majerityefecounty-beard-members;-or more, have identified a
specific reason, based only on facts and not speculation, to find that the affidavit
claiming an exception to the identification requirement is false.
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We thank you for your time and consideration.
Respectfully submitted,

Jeffrey Loperfido
Chief Counsel, Voting Rights

Hilary Harris Klein
Senior Counsel, Voting Rights

Lily Talerman
Counsel, Voting Rights
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