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TO THE HONORABLE SUPREME COURT OF NORTH CAROLINA: 
 

Plaintiffs Jabari Holmes, Fred Culp, Daniel E. Smith, and Paul Kearney, Sr. 

respectfully move Associate Justice Tamara Patterson Barringer to disqualify herself 

from participating in rehearing this case. Disqualification is appropriate pursuant to 

Canon 3C of the North Carolina Code of Judicial Conduct because Justice Barringer’s 

impartiality may reasonably be questioned for several reasons. As a North Carolina 

Senator, Justice Barringer actively participated in the events at issue in this case; 

repeatedly voted in favor of a law that Plaintiffs-Appellees proved at trial was enacted 

with unconstitutionally discriminatory intent; witnessed firsthand many of the 

relevant events that were the subject of proof at trial; and has personal knowledge of 

disputed evidentiary facts, including relevant facts outside of the record, concerning 

the legislative process that led to the enactment of the law in question in this case. 

INTRODUCTION 
 

This matter arises from a constitutional challenge to North Carolina’s voter ID 

law, Senate Bill 824 (2018 N.C. Sess. Law 144) (“S.B. 824”), which was enacted over 

the veto of Governor Roy Cooper by a lame-duck Republican super-majority on 19 

December 2018. Plaintiffs-Appellees filed a complaint alleging, inter alia, that S.B. 

824 was enacted with the unconstitutional intent to discriminate against African 

American voters in violation of the Equal Protection Clause in Article I, Section 19 of 

the North Carolina Constitution. After a three-week trial in April of 2021, a majority 

of the three-judge trial court below concluded that S.B. 824 was unconstitutional and 

permanently enjoined its implementation. The panel majority found that the 
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evidence at trial was “sufficient to show that the enactment of S.B. 824 was motivated 

at least in part by an unconstitutional intent to target African American voters,” and 

“that the Defendants ha[d] failed to prove . . . that S.B. 824 would have been enacted 

in its present form if it did not tend to discriminate against African American voters.” 

(R p 1000).  

One member of the Republican super-majority that voted to pass S.B. 824 and 

then voted again to override the Governor’s veto of that law was Justice Barringer. 

Justice Barringer was elected to serve in the General Assembly starting 1 January 

2013, as a Senator for North Carolina’s 17th district. She remained in that position 

until 1 January 2019. All told, from S.B. 824’s introduction on 27 November 2018 to 

the veto override on 19 December 2018, Justice Barringer voted sixteen times in lock-

step with her Republican Senate colleagues to move S.B. 824 towards passage.1 

Throughout that time, upon information and belief, Justice Barringer caucused with 

her Republican colleagues and was privy to private conversations concerning S.B. 824 

among the Senate Republican leaders (including Defendants Berger, Lewis, and 

Hise) and the Republican bill sponsors Senators Warren Daniel and Joyce Krawiec. 

Justice Barringer is, therefore, intimately familiar with the sequence of events leading 

to S.B. 824’s enactment, S.B. 824’s legislative history, and the intent of the legislators 

who voted in favor of the law. Each of those facts requires her disqualification. 

 
1 See N.C. Gen. Assembly, Sen. Tamara Barringer Vote History 2017-2018 Session, 
https://www.ncleg.gov/Legislation/Votes/MemberVoteHistory/2017/S/368 (last 
visited 20 February 2023). 

http://www.ncleg.gov/Legislation/Votes/MemberVoteHistory/2017/S/368
http://www.ncleg.gov/Legislation/Votes/MemberVoteHistory/2017/S/368
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STATEMENT OF APPELLATE PROCEDURAL HISTORY 

Legislative Defendants timely appealed the trial court decision striking down 

S.B. 824 as discriminatory. Thereafter, Plaintiffs-Appellees sought and obtained, by 

order of this Court dated 2 March 2022, discretionary review prior to a determination 

by the Court of Appeals. At the time of that filing, Plaintiffs-Appellees sought the 

disqualification of Justice Barringer due to her personal involvement in the passage 

of S.B. 824 (the specifics of which are described at length in this motion). Justice 

Barringer considered the motion on her own and denied it. The case was then 

scheduled for oral argument on 3 October 2022 at the historic Chowan County 

Courthouse in Edenton. On 16 December 2022, a 4-3 majority of this Court (with 

Justice Barringer in the minority) affirmed the trial court’s final decision that S.B. 

824 was unconstitutional because it was enacted with an impermissible intent to 

discriminate against African American voters.  

Following the November 2022 election, this Court’s judicial composition 

changed effective 1 January 2023, with Associate Justices Trey Allen and Richard 

Dietz replacing two of the justices who were part of the majority in the Court’s 16 

December 2022 decision. On 20 January 2023, Legislative Defendants, pursuant to 

Rule 31 of the North Carolina Court of Appeals, petitioned this Court for rehearing, 

arguing, inter alia, that the majority erred in affirming the trial court decision. On 3 

February 2023, this Court, in a 5-2 split decision, granted Legislative Defendants’ 

Petition for Rehearing. This matter was then assigned a new docket number and 

scheduled for oral argument on 15 March 2023. In light of this procedural history, 
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Plaintiffs renew their request for the recusal of Justice Barringer from the 

consideration of this matter.  

STANDARD OF REVIEW 
 

Canon 3C of the North Carolina Code of Judicial Conduct provides that “[o]n 

motion of any party, a judge should disqualify himself/herself in a proceeding in which 

the judge’s impartiality may reasonably be questioned[.]” Such instances include 

cases in which a “judge has a personal bias or prejudice concerning a party,” Canon 

3(C)(1)(a), when a judge has “personal knowledge of disputed evidentiary facts 

concerning the proceedings,” id., and when a judge has “an interest that could be 

substantially affected by the outcome of the proceeding,” Canon 3(C)(1)(d)(iii). 

If there is sufficient force to the allegations contained in a disqualification 

motion to proceed to findings of facts, or if a reasonable person knowing all of the 

circumstances would have doubts about the judge’s ability to rule on the motion to 

disqualify in an impartial manner, the judge should either disqualify herself or refer 

the motion to another judge. See In re Faircloth, 153 N.C. App. 565, 570 (2002). 

ARGUMENT 
 

Few principles are more fundamental to our system of law than the maxim that 

“no judge should sit in [her] own case, or participate in a matter in which [she has] a 

personal interest, or [has] taken sides therein.” Ponder v. Davis, 233 N.C. 699, 703 

(1951). By participating in the rehearing of this case, Justice Barringer would 

impermissibly violate each of those core principles. Moreover, because of her personal 

knowledge of disputed facts central to this case, there is an additional risk that 
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Justice Barringer will reach “an opinion on the merits on some basis other than what 

[she] learn[s] from [her] participation in the case” as a judge. United States v. 

Grinnell Corp., 384 U.S. 563, 583 (1966). A justice presiding over a case where her 

own intent is on trial casts an appearance of impropriety over the entire Court. This 

appearance of impropriety is compounded here where a majority of this Court has 

already affirmed the trial court’s findings that the legislature that passed S.B. 824, 

and of which Justice Barringer was a member, did so with an impermissible 

discriminatory purpose.   

Under the plain meaning of Canon 3C, Justice Barringer’s personal knowledge 

of disputed facts leading up to the enactment of S.B. 824, her personal knowledge of 

disputed evidence going to the Defendants’ intent, and her votes in support of the 

challenged legislation at issue in this case, each provide independent and sufficient 

grounds to justify her disqualification. 

I. Justice Barringer Should Disqualify Herself Because She Has 
Personal Knowledge of Disputed Evidentiary Facts Concerning the 
Enactment of S.B. 824. 

The trial court determined, and a majority of this Court affirmed, that S.B. 824 

was motivated by unconstitutionally discriminatory intent based on four categories 

of circumstantial evidence: (1) the law’s historical background; (2) the specific 

sequence of events leading to the law’s enactment, including any departures from the 

normal legislative process; (3) the legislative history of S.B. 824; and (4) the impact of 

the law and whether it would bear more heavily on one race than another. (R p 902) 

(citing Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 266-268 

(1977)). Justice Barringer’s personal knowledge of facts going to each one of the 
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Arlington Heights factors is strong grounds for questioning her impartiality. 

As reflected in the majority and dissenting opinions of the trial court and this 

Court, the evidence surrounding each of the Arlington Heights factors is at the center 

of the dispute in this case and will be the focus of the parties’ arguments. The panel 

majority found that the evidence at trial was “sufficient to show that the enactment 

of S.B. 824 was motivated at least in part by an unconstitutional intent to target 

African American voters,” and “that the Defendants ha[d] failed to prove . . . that S.B. 

824 would have been enacted in its present form if it did not tend to discriminate 

against African American voters.” (R p 1000). The dissenting judge, utilizing the same 

Arlington Heights framework, found insufficient “the circumstantial evidence of 

discriminatory intent” put forth by Plaintiffs, and took the view that S.B. 824 “was 

supported by other considerations and would have been passed absent any potential 

impermissible purpose.” (R p 1002- 1004). So, for example, where the majority found 

that the sequence of events leading to the enactment of S.B. 824 was unusual, rushed, 

and strictly partisan (R p 917- 947), the dissent found the lame-duck legislative session 

in which S.B. 824 was passed to be normal, open, and bipartisan (R p 1018-1032). And 

where the majority repeatedly credited Plaintiffs’ strong circumstantial evidence as 

supporting discriminatory intent (see, e.g., R p 978, 982, 985-986), the dissent focused 

on the absence of “direct evidence” of discriminatory intent (see, e.g., R p 1031-1034, 

1056-1057). The majority and dissenting opinions from this Court reflect a similarly 

divided view of the same facts. 

There can be no question, then, that any appellate review of the three-judge 
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panel’s final judgment will continue to focus on the weight of the circumstantial 

evidence that Plaintiffs offered at trial; the weight of Defendants’ proffered nonracial 

motivations for the passage of S.B. 824; and the significance, if any, of the absence of 

direct evidence of Defendants’ intent. By participating in rehearing, Justice 

Barringer will necessarily bring to bear personal knowledge of those disputed facts 

gleaned from her time in the General Assembly, thereby calling her impartiality into 

question. 

Justice Barringer’s failure to disqualify herself under such circumstances 

would conflict with decisions of other appellate courts. In United States v. Alabama, 

828 F.2d 1532 (11th Cir. 1987), superseded by statute on other grounds as recognized 

by Lussier v. Dugger, 904 F.2d 661, 664 (11th Cir. 1990), for example, the U.S. Court 

of Appeals for the Eleventh Circuit ordered disqualification of the trial judge and 

remanded the matter for a new trial, before a different judge, because the “trial judge 

[during his tenure in the state legislature] actively participated in the very events 

and shaped the very facts that are at issue in th[e] suit” and, by sitting on the trial 

at issue, was therefore “making factual determinations about bills and legislative 

fights in which he played an active part.” Id. at 1544-1546. By declining to disqualify 

herself in this rehearing, Justice Barringer would be doing the very same thing that 

the Eleventh Circuit held judges should not do. Justice Barringer—like any other 

legislator in the 2018 lame duck legislative session—was a potential fact witness in 

this case. It is simply not reasonable to believe that she will be able to 

compartmentalize the information that she learned through her personal experience 
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as a legislator, advocating for the passage of S.B. 824, when trying to assess the weight 

and credibility to be accorded the evidence that was presented to the three-judge 

panel at trial. 

While Justice Barringer may, in good faith, believe she is up to that task, that 

introspective analysis is largely irrelevant under Canon 3C. Canon 3C asks only 

whether a judge’s impartiality reasonably might be questioned from the perspective of 

an objective observer based on all of the circumstances. See Rice v. McKenzie, 581 

F.2d 1114, 1116 (4th Cir. 1978) (concerning the federal analogue to Canon 3C). No 

objective observer, presented with the disqualification issues in this case, would fail 

to question Justice Barringer’s ability to remain impartial when ruling on the intent 

that she and her fellow members of the General Assembly acted with when enacting 

S.B. 824, a law that she herself supported and helped to pass. 

Because Justice Barringer possesses personal knowledge of disputed 

evidentiary facts, she “should disqualify” herself under Canon 3C(1)(a). 

II. Justice Barringer Should Disqualify Herself Because She Has 
Personal Knowledge of Disputed Evidentiary Facts Concerning the 
Defendants’ Intent That Was Shielded From Plaintiffs on Grounds of 
Legislative Privilege. 

Upon information and belief, Justice Barringer caucused with Republican 

leaders in the Senate and the Republican sponsors of S.B. 824 during the lame duck 

session in which S.B. 824 was considered and enacted. Accordingly, Justice Barringer 

likely learned information from these individuals about their strategy for passing the 

legislation and their motivations for doing so. That information is not in the trial 

record or the record on appeal because it was purposely withheld from Plaintiffs by the 
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Legislative Defendants—Justice Barringer’s former colleagues—under claims of legislative 

privilege. But Justice Barringer cannot reasonably un-know that information. For 

this reason, too, she should disqualify herself. 

Defendants have routinely argued that they acted without discriminatory 

intent in passing S.B. 824 while simultaneously withholding (on grounds of 

legislative privilege) the very evidence that might show otherwise. With few 

exceptions, Plaintiffs’ best efforts to discover documents or testimony containing the 

opinions and subjective beliefs of Republican leaders have been thwarted. Indeed, 

the legislative leaders and sponsors of S.B. 824 each invoked legislative privilege in 

response to Plaintiffs’ written discovery requests early in this litigation. See 22 May 

2020 Order of Three-Judge Panel, 2 (Ex. A). Those requests sought, among other 

things, “communications between legislators and with staff, and documents outside 

of the public legislative record that were considered by legislators in relation to [S.B. 

824].” Id. The three-judge panel sustained the vast majority of the legislators’ 

privilege assertions,2 and ultimately no Republican lawmaker gave deposition 

testimony or took the stand at trial to defend the passage of S.B. 824. 

This invocation of legislative privilege prevented Plaintiffs from obtaining 

direct evidence of what was debated within the Republican caucus meetings and 

privately among legislators concerning the drafting, development, and enactment 

of S.B. 824. That evidence would have shed direct light on the underlying motivations 

 
2 The trial court compelled the production of only 27 documents from a privilege log 
of 1,290 entries. See 24 February 2021 Order of Three-Judge Panel, 3-4 (Ex. B). 



- 10 
 

 

of the Republican-led legislature and the extent of Justice Barringer’s participation 

in enacting S.B. 824. Such extrajudicial information, which was strategically 

withheld from Plaintiffs, speaks directly to serious issues at the heart of this case. 

Justice Barringer’s personal knowledge of these withheld facts not only raises 

issues under Canon 3C, but also implicates serious constitutional due process 

concerns. A Justice, as part of her decision-making process, cannot rely on 

information in support of one party that was withheld from the other. If Justice 

Barringer fails to disqualify herself under these circumstances, her participation 

would violate due process, Caperton v. A.T. Massey Coal Co., 556 U.S. 868 (2009), 

and would fatally undermine any decision reached by this Court in which Justice 

Barringer is in the majority. As a matter of constitutional due process, as well as 

under Canon 3C(1)(a), Justice Barringer should disqualify herself. 

III. Justice Barringer Should Disqualify Herself Because Her Prior Votes 
In Support of S.B. 824 Create Reasonable Grounds To Question Her 
Objectivity. 

Plaintiffs proved at trial that S.B. 824 was enacted with the intent to 

discriminate against African American voters. Justice Barringer herself voted 

sixteen times with her Republican colleagues in the Senate to enact S.B. 824. This is 

yet another reason why, under Canon 3C, Justice Barringer should disqualify herself. 

This case is not about the passage of legislation later challenged as legislative 

overreach or as infringing upon the powers of other branches of government. See 

North Carolina NAACP v. Moore, No. 261A18-3 (N.C. 2021). This is a case about 

intent to discriminate on the basis of race. Justice Barringer has personal and 

professional interests that could be “substantially affected by the outcome of the 
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proceeding”—to be blunt, the trial court’s judgment and this Court’s 16 December 

2022 decision each find that Justice Barringer voted in favor of an intentionally 

discriminatory bill. A reasonable person would have grounds to question Justice 

Barringer’s objectivity if she were asked to serve as judge of her own prior legislative 

actions with these serious stakes in play. That is why courts have long held that “no 

judge should sit in [her] own case, or participate in a matter in which [she has] a 

personal interest, or [has] taken sides therein.” Ponder, 233 N.C. at 703. And that is 

exactly what Justice Barringer  would be doing if she participates in this case. Under 

Canon 3(1)(d)(iii), she should disqualify herself. 

It is true that prior Justices served in the legislature and then adjudicated 

statutes passed or amended during their legislative tenure, but that alone does not 

resolve the disqualification issue in this case. Those precedents most often dealt with 

statutory interpretation and not the present circumstance where a former legislator 

would be sitting in judgment of the constitutionality of a law allegedly enacted with 

discriminatory intent by her and her peers in the legislature. This Court has 

previously acknowledged that, under certain circumstances, a former legislator 

should not rule on the constitutionality of legislation. See, e.g., Stephenson v. Bartlett, 

358 N.C. 219, 229 (2004) (“The requirement [under N.C. Gen. Stat. § 1-267.1] that a 

former member of the General Assembly may not sit as a member of the three-judge 

panel is sensible insurance against any appearance of conflict of interest.”). This is 

one such circumstance. 

Given the personal and professional interests Justice Barringer has in not 
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being associated with a law enacted with unconstitutional discriminatory intent, she 

should disqualify herself from this matter pursuant to Canon 3C(1)(d)(iii). 

CONCLUSION 
 

For the foregoing reasons, Plaintiffs-Appellees respectfully request that Justice 

Barringer disqualify herself from participating in the rehearing of this case. At the 

very least, if Justice Barringer will not disqualify herself, in the interest of ensuring 

the appearance of an impartial judiciary in North Carolina, she should refer this 

motion to the full Court for disposition without her participation pursuant to this 

Court’s Order of 23 December 2021 concerning recusal or disqualification of a Justice. 

Respectfully submitted this the 3rd day of March, 2023. 
 

SOUTHERN COALITION FOR 
SOCIAL JUSTICE  

By: /s/ Jeffrey Loperfido  
Jeffrey Loperfido 
State Bar No. 52939 
jeff@southerncoalition.org  
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